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The New Yom Public S4:nic: Commi.Mion .lI2ft's -nr:aft PrdifiUl StatemMl" of

Morch 1,. 1998 fint limitin& then tr;rmjnltins the 3.vailabiliEy of the unbundled network

pUl into efl'~ in mythiag cioN to itJ QlD'IGt fbrm, win eljmiDlAc tile hope and promise

of the Telccarmnunicatiuru ~c:t for~ price aDd. quality c;ompelitiOD for

detects. _bich we diIcua hricf1y helow.

• ... ...... ( bilow, .,.; dcmaIIInIcdal Ibc aff'1 pmpouI .is hued OIl
ftalpd.mcnta1 flDKics gUIlt Ibc au:nt _ aVailability of facilities-baled
competition. The tKtl5 upon which we; sely I1'e tel rartb u wdl in~ detail in
tile AtIMIaYit of LCl'i Di~tDr of teal Nmrork Plarming. Timothy J. Burke.
bhlbit A bc:Ieto.

• I. Sectio. U below. we reitc:ra. our ccnacems aboul lilly poNibJe !Ole of the
Dapmtmenr ofJulice ill~ia.e& Bc1llXXllpllDy application which bu IIOt

ycI bacn filed beton dIG Pec. or commented IIpDD by iaJeresIat petie.. Our
'OacaD iii th.U lhe oar, views on III RBOC-. Seetioa 271 application are
iICC:OnIcd ......lUIial wei"',"..Ibe.... IDLers view. IbiI pI1U 1ha DOl
iD rhe role ofaj" DOt. par1y nqsntiatinc a COIISCDI decree.

• III Sedioa m below, we let forth • b of the IIIOIt obYiol&$ lapl dc1k;ic:DCics of
tbia prapoPl. It is dl&ctiw on its Caac s.otiau 2S1(c;)(3). 2S1(c)(4), 251(11)(6).
~2(d)(1). aa4 202 oCtile Teleeommtmic:atio... Act.

• b Sedio. IV below.~ act ixth the most Dbviau~ whic.h are 110 more
tbA qpc ad~1~ "'pmmiaa CO pcrfDna.. Aaain. in LCl's view, the
ltatrpmpoul iii aD opc:n iDvitCioalD fiIrthcIr UtipUOD ad UDOm1iIinty.

• J"Iaally, ia Seedo. V below. 1tMed on the faGtI -= CotIb hctc, wa RDGW our
nlCIuest that die Com';",,,, hokl paai.Dc cmdc:nti&Q' heariDp.oa. ~ 1taff"8
ilUportant new JROPOI'ILl fint tg dra&tic:ally limit. and then to tcnnm.te. the ONE·
PlIliomL



L TIll ST.urS PROPOSAL IS M.,D ON nI~DAMDTAL

FAUACIfB ABOUT TD J:XTI.NT AJn) AVAILAIILlTY0. J'ACIlZI'JBS.&\SD COMPZTlTlON

Tbc iliff. pnJP081 appaiddly astIIml!S 1bat full &eiljtjcs-hlted caahpditiaa i£ available:

tbmuIboal New Yom City for 'busirust~ md wiII shortly be &Wi"l, 1Dr~

aad mnaD "usmc. custam.ers~ut~... NocbiDr coou1d be .fUnbc:r ivm Ibc truIh. S«

~.Bmb Affidavit attacNd bacto g Ex. A.

Fbf1t: CoIQeIIIiYe LoaI &me ... e-rtIn ("CLEes") &odar • IIOt Iel'W die
.....rJIJ of New Yorl~ta caItD..,.. ad lienit majerIIJ 01.... Yon City'•............~...~.Il~ to..-am tD dIaap ia tile ldllre.:

• Of the ?6 £ftd offil;a mNew YCkk Cily, dIm1I is coUocatiM by C1J!C8 in only 1S end
ofJial:&. O¥er 1.5 milliaD twiaeu Una (56%) IDd 2 IIl1DiaIl ftlIidcntialliza (75%) in
New YDrk Cky are."cd oat ofcad~wI.R ... ia JID GOJJacation by ID,Y CLBC.
(Burke Aff.., a. A.,1 4)

• III )Ianbarba. wbcn C'LEC c:ontaei islbe brDIdISt,. du:re i5 eoDoclfian only ill teD. (aut
o(24) end office&. All CDd otlita ill MIabattaD with colJocarinn m= IDIIIb ofsr SIreet
aad in mp.enet b diAriol5 Ot~ ............ Thc:R: life cm:r
soo.OOO buIiDc:M 1iIlc=- (33i4) IUd 200.000 r-iden.i.I 1i~ (33%) iD Mbhaaan ~
~ where theft ia aD cotJnca6oa. at alL Most CLECs aa: concentaIII:d in a handftal of
CII4 ofIica ill New. Yen Qty US) IIDIi blIYe vinuIll)' DO DClWolk prc::sc:DCC outUck:
cto-mcnm MaahaftIa1. (Daub Aff., Ex. A. , S)

• The paaa:::c ofa CLEC in • Pval cad oftice only....1IuIt aU op;tonvn~ 0\It of
the cud o~ cou14 /IQImlilIlly be: scmx1 by the CLEC. Mast C1..I!Q do nal bave
IIcIoqualc OII*UY ID ave II IIrJc market sbm: ofan cmtI:InJcD .in the end offices wbcre
ahoy lII'O coUoclllod. (Barb AIf., 11 A., , 8)

Qjveal:lleil' b.iIbly lilniled am:agc ofend offices in New Yam Clty. CLBC Ddw'oIb simply do

DOt 1'CIII:b a aitprifigga pcmion ofLCI's.
.,,11II:. BCO'IO'D'c:dy ad tedt-bl.J, BA-NY"5 En-. UK II ......s........... far lIae cq.......-.al ItnIIeD to IItIm:r ........y

..,..,ia:lIlD ..... .,.+ ..1....~C'Q'Cmnen.

• The Hztendod LiDt .-vieD ilDpOICI considcnble~ lor tnmspvt Ii'om tile ead
oflicc BCiwial1l1e uaNtnd1cxl loop 10 edber I OJ!C's III1b ClDd office (wbcrc it is
eoJJocIDcd) • - MlritdJ ~QD, A CL'eC CCNJd PJVhbty pnMdc 1oca1.mc:e UIiJII
ExtamdId LiDk OI\Iy 10 ;.1IItQmara who JCIIICdS&: IDOIdllIy 1'CMDl. in I:lU:CD ofSloo pCI'
_. Thi. elilftiDlfea the vat majority of tmaIl _neua aDd -virtually aU Rlidcucial
CUMlDiildL (8urta: Aft. B1. A, , I 1-12)
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• With avCl'lgc (disuuu:e-iDxn~tiyc) pricing. onlv higJwevenue CUSlOmers could be
profitabl)' ICZ'VCCi by Extended Link. Small businesses and reszdenlial C\I~omO'S will
enjoy little choi"c w&h; 1OGiI1 m&Ibt With dr...,veraged (disrance-scnsitive) pricin&.. As
wiJb 1M Q)1J~jon-hatcd fa£:.ilitic:lltndclY. a cue wiD find mat lhe busjn~ I:GSC for
the provision of 1oc:aJ servic(,,"S widl Extended Link ii justified only in arca.s with. high
deasrty of lQb.usqc customen within a~lc distance of its hub (collocation Iiile).
Srnan busjneues and rc:.sidentiil.l '~om~ will rcmaiu W1l5crvcd by Cl...ECs.. (Burke Aff••
Ex. A. 1: 13)

• The Bxtc:adcd Liak pnxJu.c1 sev~ly COJ!IPmmi~ Ihe qWllit)' of EeJ'Vrr.fI! that a CLEC can
provide, placing the CLI~Ci1l a competitive <ti5ldva1lqc. ThiE eXlenUon could decrease
abc quality of lh~ ori&Pual yui~ 5ilDll iDcreasll the provlsioDing and l'K"Jivalion inlc:rYal.
and iDcrcaIe 'dle riak ofurvicc 011. lIoIatia& the IOURle of lrouble when a line i5 down
will cequire a hisbly ~, timo-canlAllDin;. aDd gpcmjvc sec:bonalizlltion and
testina pnJCCSS. It 15 unreuonable aDd unwiSe in jmpo~mch toOl'ftJ\lexity on CU5tomccS

rclllb'lt on the CI£C'J dial tone fin 9J1 cmc:rscncy calb. (Burlr.c Atl'.. Ex. A, , 15)

TAInf; RaUaau aa facilitia-buedC~ ... CarrierS· carrier is DOt • "iable
oplioll for pI'O\'idi"ll~llcrriCato eiCller b...iaea or ""ldential eIlStamen.

• The mn'lt mal~CLbCs (MFS qd TOO) have been acqwtod·by~angccarriers
("IXCs-) (Wnt1cCom md AT&1') with irrtemal aced; &r cx~id5 the: ,apacity oreither
MFS· or TeO', Jocal netWOrks. StrategiclIUy, an (XC h. minimal motivation Lu M;JYl;&

competing IXC wiSh a local prodw.:t. .fWn:me unda'c:IpIcity~ CLEC b.::al
uctwolb -bi~ arc scaroa t"CliJOurecs commandinc hUF praniums when sold. Given the

c:x.pc:I* and time Mquircd to build local netWOlks. Ihi.. will remain the c:ase for the
fotaccablc ruban:. (B1I.{k~ AIL. Ex. A, 115)

• No CLEC his yet to offer a wholesale~ suflic:icDL tor LCI (or any other rcsellet) to
maintain profitable marsit14. (Burke AII.. Ex. A,121)

• GiVen the limited. coverage of eVQI the molt mature CLE~ LCI would have to resell
both CJ!C IDd BA-NY services in fNfIly lII.lIIta to ft!Idl m cu«om« bue. sillee., as in
thccuc ofLATA 132. 60-,.ofLCrs long-dlJtanceCUS'klirrUn C3M0t be reaclu!d. through
CL5C raak. (Bana Aft", Ex. A, , 13)

• The ....y:.nty of r..cililierbucci eLm do not otrGr mmb partitioning or ocher
1IDbaDdJect Illt'Nm element'S.. Oftly the .,...,.t ~"",..w C1.ECa have b~·wi1lina &0

diIcuIIlrirh LeI the Ibaring ofcoUoemoa r.cilititls add switch pllrtiti0aiD8. (Burke Aft.
Ex. A. 124)

With limited coverage. iDsufticienl discoUD&&. 2IId conflic;t; of inIefect bctwo= CLEC retail md

-)-



FIIMrtIJ: TIle apea..ud tUDe ......1Nd to baiJd a J-.J wU1:Ji.e .t'~rk. lRea..., that
eDstiaE cue. .re ulikcty to splad tlltir Debl'arb ud aew CLECa aft uUkeJy to

bdd Detworkl to HI" lIIOI1 smaU-b........ aad ~P1cum.en u. til. fonseeabk
f'vhlt'C.

• The provision offacilities-1wcd eaaJPetitive local &elcphony SCl"ViQGS n=qWr'C9 more than
pan=bMiDg and IICrivatiua a local switch. the ClPital cxp1Jftdi11l~ alIOIClillw wilh lbc
pumbue aIId aetJ.vllioD of a local AWifeh are leu (han twenly pc:n:cnl (::20'..4) of the IOtaJ
~front capital expcndinms tIlquiled 10 builcla loc:al DetwO!k. (Bwte Afr., Ell. A.128)

• A eo11ocaiion-baRd flltilili. mazegy makes busiMss sease oniy if sczyxee is pIOvicbl
£rgm cad ome- with ~ hqc n.umbcr ofpotcnlW c:us1DIIICIS nw!ced by high usage. In
0IhcI- worda, such a Itl'IteJY is CCD~aIb' lICDIl"ble only in end otricca Ihat 8J'e~

in commtl'ciaJ di$tricts with a aipifiC8dl number of hqc- and mcdium·aiD:d businesses.
A CLI!C could lIItemIbYdy JaR 8A·NY billl1lpVrt to c;aanoc:t • CUlIDmCI'S buildi~ ro
thl': il.c !tWiteh. A 5iJlPi~t quantity oreustomcr 1i4Ca * 1IIiiIF, OOwc;\'cr, i~ n;quiIallo
jultify~ -em" dctn-ay method.. (Burke Mf.r E.:r.. A, , 35)

Thus, fKilitie:a-baacd delivery or local services is financially sensible only in highly dense

ebmmercia1 111A1nets.. LCl has CDCOuntmld DLUnerV\Ili problems thai have delayed 11~ ability to

!11!!!: TIle l!COIIel8ia of leal WireliDe .etworb iI iaJaeraatly dUrercot
rro.. IltOl!le of 10IlIE ......re ad local wlreJeu natw..rks.

• Lan~i.amce carriers oaly nClal tID pa-up or dmp-o.ff Ibeir 1raffi4; 10 • liIIltied number
of twJdem locations (.~ juat one) to IOtYO 1111 c:uslCIIIICb in tile enbIe LATA. To
provide local service to all customers ia A· LATA, .iaGludq srnl11 b"pn,... mid
raidcmial~ a fadlWc&-bQed C1.BC must CClllDcafa in tlft;ty rnl oft"tce within
the LATAr build tiber tD~ buildiDc. or obtaill liae-of-lipt microwave to C'YetY
c;wfoI!1CT premis& (Burb AlL. Ex.·A.1 37)

• Loag.djwrangc DelWotb arc marbc1 by IipifiCIIU ecanomiQ of &aile (deelimug avenae
COIt$) IDd IIIilizc capitIJ Il:IGIII'CCI5 VfSfY dlicieaUy. The lnDSpOrt IIDd IWitdbn,! eapac:ity
of a Iona-di.-aee DCtwadt it -pee' ID minjrnjp;: idle time "CUUK' of 'die ilJbcnlntbr
sbIred DIlUte ftf thete J'CIOUtCGI. &cb Jdditioual miouIc 011'.~~ DelWort
!lDgnific:aat1y reduces the pew--unit COlt ofproviding Iont-elWance 1CrVicc.(B~ Aff., Ex.
A" 39)

• By colllnil1. IbIn III'It _-trivial incranmtal capluI a.taUIIOG~with IocIIl nctWOIb
oat preseal with ..-distance uetworb in additioa to CODIidcmble upfmar fixed CMIS.
'Each additioaal Ww CIa a CLEC's~ nq1lire8 tl IaDt SIOO in additiouI capital
apeaetia. uaoci.... with fiDa c:ank Githa- in the diaila1loop c:arriI:r or lilt: switch Ulat
CDDvert IIIIIIoc IipIII tb diJPlal. (BuIk~ M ..a. A. , 40)

-4-



High incn:mmt:al C2pibl M.1i;t$ (uaoeiowd with a;u:h new line). acute bottlenecks (:iucb as public

and private rights-of:"WilY). and a high share ofaael:s that aumot be Ihefed by multiple customc:rs

(dcditazm Inn,,) ditrerentilt! loaU WJrelme Mtworh &om louG-uiatouu;e and local wirclgs

nc:tworl1 Thc=iGdi~ fcDtures make highly UDlike1y 1M JJtohhntion of local wm.linc

networb anyt.lmt; in lbc; forcscable future.

SixI~: As :a ltOlllpIUly with • brae .lIaR ar ....I-basi....ad ral4eJltiaJ ellStomers,
LCI Ilcedl1_ .....icaIIy ylabk Uaballdled Nerwork EIanaIt Plalform c-VNE-P") to
provide local lenria!I to tile majority or its (u(vmen ill tbe.EUc ofNew Yock.

• Over ba1f of LCI'. commertial CUItomers in the state of New Yor\: geaCl'lle less than
tilty dollan (S'O) it! maothly rm::DUI:I, ~ly 66% of LCI's residc:atial customers in
the "e otNaw York IlmCilUIC lea tbID tweDl)'-Jive dolJan ($25) in JDOAthly ~cn"l;$.

UsiDs I CLEC as a grriers" carrier is not a female option to SCl'/e of these CU£tomeJ'!L
(Bulb Mr., Elf., A- 1 "13)

• Th. minimum reqWmDO'AtI felt an c:conomicaIly viah'e UNE-~ IG: UDbumled. netWOrk
elemCRtl mmt be .et .. TELR1C roue, aon-rcwaiaa Gblrsa IDUlIt be AI lnIlI~ tbe
arTier cmployiq the UNE-P must be allowed to ebaJp tor KCeIlS, slue cbargca sbDulcl

be negligible (ifany) " DO coUocation mould be nqaired. _ ~ mud be true c:ommon
sbanxI uansport capabilily. (Burt.c At!. Ex. A. 144)

- An 1.JNE.p dvt meeu Ib~ above~Will permit LCI to Ic:rvC itI rqm:sc:otalive
smaJl·busine&a ad taidcntie{ customen. pmfirably. Net income Chat ~LLld be muply
fOlU' pcrccIlt (4%) for a typical buIinIlU c..saomcr and aac percent (1%) for a
tqJJeseowivr: nsidential C1IStQm.. UDder dIo propolal P'I1 forth by BA.-NY and the
Public Service CommiMioa of New Yedc ("l'SCj. net imome would ~ miDuI five
~(-~%) for the m:ap Ofhllgness cuaolMr _ mi~ c1cvcn pcrcanl (-1 t%) tot
the IypicaI residcntW customer. (Burke Aff.. .Ex. A. '4')

1be UNE-P teCQn'a-".....w by k PSC W1ua11y pnlGJud:.s LCI from providing a competitive

~; Dc IiIIIIeed lJNE..f'Iatfarm WIllI a laaset,l'IIpGUd I. tile .... pnpoulll
IIUIibb' to be .tiIized by LCI (or aUlcr c:arr1b's Its size or .......a'~ becI.se aI.bc uJlCllM
of.....p....t.-ta.

• La", dtNc1apIIIant of taIIlc ass iaterfIcc:s hu bcal c:dn:mcly ~y aod tiIDe­
CUlIlICIirq. For c:umplc, LCJ ha5 bca1 worldns with BA-NY Iiace May 1997 to -sn.



develop, tell and imp1cnu:nt BA-NY's resale EDI ordering interface. During thfl:'le ten
months, BA-NY baa changed the version ufiw EDI iJJterf.ec four cnnes.. .w Strombotne
Aff.,£X.B.

• While Lei is hopefUl that $OUJC of the signifiCKllt problems tba1 it tw QJL'UUlItQ'ed with
BA.NY·, reale ass will be rem~ied. the proccu ofckvclopiua and implcmcntin,g 2Il'l

app.ID-Ipp EDJ imcrf'Ee for tbe UNE PbdOnn wiD uqucsbonBhly ~t a
si~cau.t dcveloprnc:rn cfIon fbI LeI. (u~ Strombotae Aff • Ex. B at1 5)

• Sipificact dc'l81opmcnc Gtl'ob would be ~uirEd lD drsign, &IndoI' snd implement the
ass interfllCeC fnr the lJN£·P1aLfvnu wilh BA-NY. (om: StmmboDlc At[. me. B a1 15)

For thc:ac: reasons, LCl believes tbal it is unlikely thai carrin its :oizc or smaller will b~

able: to LlJldertakc 1bc dcvc10pment colb to utUw: the UNE.PIatform fur the:~ and gcographic:

markets cexmuncd in the ata('fpwpuaal. $« Stmrnbomc Aft. Ex. B 111 5.

n. THE DOOSS ROU IN PORMULAnNG Oil JNn.UENCING
TIll: NEW YORK COMMISSION'S roLlClES SHOULD BE
PUBLIC AND ON THIl RECORD.

Departmcot of Justic~ lDOJ) Iw played some role in dct'cJopment of the principles of the

Marcb 17. I9?8 "'Draft Pt,;fi1iD; SU\cn1CDt." This ii a furtha' nDIOn that 1he New Yoric Public

Senrice Commission. needs to open iUp~ to~op a Il:ICUId with a bcarin& in which all

inl!lr!Sb:d IIartics may JWticipate. Specifically, the ConaniMion 1houJ4 .uk~ DOl. jf jn fact it

wishc:llD influence or pmiQpatc in lhe COUl1le of the New yatk Commission'. ck:ci"jon iIt tIIi,

Itap. 10 JNt Ua views on the: tmJrd publicly U 2 participant in ID ope8 J'fOClI!IS" 10 Chat those

view. CC\ be Iapoadcd to by all ilmnshld partim. This is panieulIrly impattant bee... the

oors vicwa~ to ~ atven "abstantial wQght" by the FCC• .ad III optn process at the NlIIW

Yock Commiaion is essemiIltD • fiUr evaluation by fbe FCC of dw 001'. viGWS to it when •

ScctiuP 2711A"iic-tinD U filed

m LJ:GAL DZftCIENCllS APPAItENT INTJR8T~PROftlSAL
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will be ~just~ over • thrN ,...,. period to eqllal, dt~ plmfurm price MlJJ lite TGIIJe prit.Y.'"

(emphasis added). lu addition. the pmposaJ Altes that after th~ SUDSCt of lhc combinatinns and

UNe plltfonn baa oecuned, new competitom will b6 eblc 10 get rbc UNli plalfonn at Ihc raalc

~ fur ""the loQgCr of two years or Whenever the area is dCCllnal aubstantiaUy cmnpelitivc."

AgaUl, lc:pl de.ficicnciC5 aPDCBC on the mce nflh~ propoS:M proviwuOl:

• Section 2S%(clXl) of the CummuuiWian, Ar::t dateS cl~ that prices far unbundled
.-work eleznmti obtained. uDdI!r 1tdion2:i l(c)(3) of that ~ shall be non­
ltileri1ninltory Md based on "Jat. Section 2S2(4)(3) of the Communications Act provides
mat dI~ priee of rcaale services ob8imxl~ section 2S1(cX4) of IhaL Act sh:all be a
wholeale rate~ hy slllEactil18 avoidQd GDICJ €lom &ba n:aail ndc. By t:hanginB
the cost of the uabuMJed aetwodt elClDllll plafonn to d1c ....e ralC. the aaff proposal
e-xplicldy violal. the plaiD RlQaiRmt:nts oCdIc 5I1lblb!.

• 1'bc 8&&ltprupaAlllso violatc:s rbc c1eaTaaJutary requirements in II!IC~ 2S1(c:)(3) and
2~2(d)(1)urdu; CouBDunica1ioGJ Aa Ibat Ihc I'ItcS fot UDbuddJed netwcwlt ckmcats must
be DOA~scr1miaatory, As proposed, a new competitor enRring tblllb:lJket OM ,.-r a{\,:r

the muet of tho UNE platform l'aluirerncut would 1mmedililely pay the filll resale rate.,
while a compcIitor &hal cIIlccd befOlG cba I1ID&Ct would have a ditreRQt rale for two more
yean due to Ihe~ lNDIjtion from ca.-~ -=s to the Ala.le (U;,

on. .a-frPIVpuIiiII1pca onlO li8Y [at p.ll. 12] lbiIt '"1n New Yolk City, where the (UN!J

platfonn is nat avair.blc JDr bux.iness c:ustomers. Ben AU_iG-NY commirIlO pnmde terms for

ofsections. 2S1(cXJ). 251(cX6}.md 202(a) ofthe TelaanlmUlricltians Ad.

Finally. the IItalJ' propoMl aiDgllII WI 'at p.ll. 13] combiJWions that include a apecifie

UDbaDdIMi uetwcxk olcmcm. DDaly the CODIbirwion ota companY's link with I company's part.

-1-



• 1bc S&81UCc.1hc FCC. and the.Eigblb Circuit have all culy aM dill section 25l(~)(])

()Lthe Communications. Ad pcmUa • competitor to ddmninc which eombi~ion of
w:cwork clcmcuiai iL wiahC5 tD abWn, and lCCtioo 2S2(dXJ) ofthal Act requires that those
c1cmc:nu be ~ICirimiRlUJri1ypricod on tile basis of COIL This element of the

propOA1 =tt wbat COOIubiDltilm5 of unbuadJcd necMJIt cla:uen15 CQlDpctitOl'S may
oblmn on the buiI of c;osC lad is~ under Section2jl(c)(J).

• "Furlhet. the pmpocal would Ip8CirlClLlfy pmnil BeU AtlIDtic to provide the unburolm
net\tlorlc Q)emmt Down _ a ..lDUItipl.... iii mtAe:r Cq buod pri"& or at "the xclGl
price lees the whol_. discount" which would appear to violal8 the NWlory scheme
emhlished in Iedinn '2.S2(d)(l) of the Commurri~ApjonsAct.

IV. TIm STAJ'II"S PROPOSAL IS 80 VAGlIr..A..~TO BE NO MORE
THAN AN VNENFOIlCL\8U: -PROMISE TO PEJUiURM," WWCH
GVABAN1"EES PUkl Hitk LJ1'lGADON AND V'NCnTAINTY

'The .tdr propoPI is so vasuo IUd impor1ant IQPCXi1lI as to be nothing mora: than a

·'promi~ ta~nrm"a auk which is not OYllift -=ably dcscn"bCld. To ftatC jut ODC example,

1£1 DOtec on p.l J me following "commitment" by BeJ) AU:mtic.

In New Yurk city. wilen: tbc platform is DOl available for buIiD.css custorncrE.and
in oduIr areas whIR the plllfaml bocomes uaavaiJlble. BA-NY commits to
pmyidc 1cIms for colloc:ldan which an: mCKC tavoBhle 10 rcqu.cailllg carricn than
tboR plOyUW in tIM: orber.... TheM include, It !be option of thl: raruesriaa
CII'Iicr, IIDI1Icr wllacation~ IhIriD& of &;o1loI;a1ioD caps; non-ca,e physical
cotJncllioA, ad~JeTeOOmbiDAtian ofclcmca.. throuBh vinual coUoction.

Wbal An; &C'l'mS "molE favorable" 10 requClIiDc cllr'rien? Why is Ibis c:ouidercd 1I01l-

I

i
I

LCI beli~ tJIat dIese .. ather" problems ia tbc~_ dcmona~ why ,hi;
I

5IaI1dIrd procedunt MI forth in Ssrtion 271. ofa tiDal .pplicati~ filed Dr aft RBOC, judpd by

GOIIIDIcalCd upon by tile DOl wdhin '0 days. with • d-=iDou by the FCC widriG 90 days. is the

app.u..~ aDd indeed 00.11 MlIrbbl. method for~ the QOCIpkl' r... whWh IlR inhc:raJt

iD attouJtltiui to mject competition into ItleItBOC. Dehw'ork.
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v. LeI RllTEJtATIS JTS UOVES1', )lARD ON THE i'Al."TS SIT FOR.TIl
.IIEII.E, TIIAT THE COMMISSlON BOLD GEJUIll'E EVIDI:NTIAIlY
UEAlUNGSON TIlE STAn'S IMJIORTANI' Nf,W PROf'08Al,TO LIMIT
AND TIIEI' TO TJl:ltM1l!An: TR.E I.INIr-PLA:.:,TF.::.;.,;O:::;:RM:=;,=. -.:

Lei bcrc:by l'GDCW3 irs motion for evidentwy bcarinR 011 • fuJI record. t.scd on the

re-;eiYMIII l.b4; aJAltt"'s propolal DD the mnmin, of March 18, 1991, These i.INS ~ linti"l 10

competition in New York and utionwidc:. LeI bcJicYQ~ .wr aDd OOJ lie pmcee4ing on

fundamaua1la1Jacic:s as to tJlr Uleftt and ava.labiJdy of iacilitics-bued ~arpelitiDn n~ need

to be opmly aired atld liLipmd bdot6. neutral Dody, N me dIM: pUJCCD cbuae of the United

to be fallowed with !he' new proposal ~Olft &hr daft". int fa dtuticaJly l;&lliL and them to terminate

the avaibbility 10 eompeW.utll oftbe "l-iJnportaGt UNE-Platf'orm.

DATeD'l..1~ ?~/ /frP
~Dysubmitted.

L~
~ Rocky No Umuh

Morpoftin a: JubdiJcr
ODe Mad
9poa Stawt Tower. 3lDd Floor
s.P'JDcieeo, CA 9410$

(41S) 896-0666
(415) 986-SS9:l (fa)
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NEW YORK STATi:
PUBLIC SERVICE COMMISSION

PefdioIl otNrw YorkT"'"e.a.,-y tIbr
I\ppIO¥II or ilI:s.....orGaaaJly "vublM
Tesms'"~ (f 252)'"DIaft F"Wnc of
h&iIian .. IIII1:rUt.TA Emry (i m)

Calc So. 97oC-Ol7J

AJl'FlDAVIr OFTIMOTIIV J. DUIUCE

1. lam CIImIUl)' employed by LCI 1mcmaIioaalas DiR:ctm"ofNetwurt Planning in

industry _ havc worked in various positions within nelWOllr planning. eagineeria1s, and

Camiliat with mdo~ ia lIoth New York CitY and t.tpISlMe New York. I also worked foc

ItIc wireIas subsidiary ofNYNEX for six yea. At lei IalaDationaJ. I~ primarily

!:da:1b1t .&. to LeI'. C .~s



SectiOD J

ConapcCitiYe Local bdl....CIt'rien~ECs")IOda)' do _ RI'W tile majority of
1'1 York City'. b..liIH:D ellSlDmen ....~ nIt"';oriIy orNew l'ork City'.

I"t$i cuttolDen, ad dtcre iI 80 RUOa ID aped tkb 10 cIlaqe .. tile faQl~

2. Competitive l.gaJ E-,bmp Ccicn rcte<:-i today do 801 HIVe !be ~orilY

ofNe-'Yort City's busioess eustaInerS aad the vast majority DfNew Yode City'5 rcsidmli.l

U1cir faciliti. development in end offices locaed in axnmcrcial diSl:ri= with I Ji:nifi~

m&IIIOGrof1qc b1lliD.cacs.

3. Baed OD i.nfanDation provided by BeU AdaDtic Network SerYica on Man:h S.

1998. collacation hal ..... irap1emenlecl only in 31 end oflka Ihrouchout the swe of New

York. (.1_ Ex. A). I~ c:onswrrv.atiYely thai CLEC~.. ~11ocaloclin aU J 1 CIId Of1iCC5.

Twalty-six end offices with collocation arc in rAT.A. 132, ll'Iiicb covers 1bc New Ycxk

mell'OpOlitan area. 'Ibis leaves over 160 elK! ot!icel in LATAj 132 wim nD collocation.
I

AaumiD; tb117O% of5witdlcd~ linn iu~ and 33% (scw:-wideproportion) of

swilcbld 8CeIaE Iin.a eJscwbcR ill tile LATA..buIiDr::m~ ova' 2.3 million buIiotss 1iJII5
I

(63%) arK! t:Jt/1tr 3.S IDillioD .NIidenUal Jines (78%) mche LAriA oao De SCNecl-b' by Bell

ArIImic-Newy~ ("'BA-NY'"). 1beIe Smatel are based ca; 1996 ARMIS data duIt diYidg III

twiII;becS~ Ii_ iD lhc..ofNe=w York by ad oftice(.I. Ex. B).

4. );Will wi1bia New Vadt City, IbD~pro~ by COIbpdiIoa colJocs:cl in

BA-NY c::ad oftias is minimal Ofthe 76 c:qd aate. inN" oat City. tbcn~ aallacalioD by

ClECI iD unIy IS c:od offices. 0ftl1.5 miIliaa bUsiDas' (S6%) _ 2 miJIioa reaclen';"

-2-



CLEC.

s. 1hcbrwdca to¥GWII 11 in Manhattm n.e is talloatior in Jell tJFeM :u end

oflioM iii.~ all tJt whidl ..; lOulb ot,vaSIIIIt IIMl in high-end busi.... districb ur
I

bip-iDeasn8~ II'Il8S. Efta with tis m-tQ)V~~ in' over~.OOO business
I

Ii1lCS (33%) -ad 200.000 nsidentia11iMs (33%) in~ CDlI gffic;cs wbcr'c tbeR i5 DO
I

- • all ..... CLECs__ iD '-j0raod_ iDNew YOlk CiIy

(1') IDII have viruJaDy DO DClWOfk~ outrick4 ~
6. NOR otdle., ofticcI in LATA 132 OIA'Iide)lM1\attw\ tiered by Bell Adantic 0$

__..............om-. Th<se__~ ..._lIyCLECs ID pn>vidc_

I
IeS'VicM but tdler'to tab ....t.....e otcoQ~yc1I'1Inkiaf'" iJIIaco~lion Ilg SA-NY·,

. I
I

7.

raJl wilbift end offic:a wlae DO CLEC is coDogac:d

I. TU prIIeDOt tJf. CLEC in a sivcz cad oflice~mcaas tbIr au C"IIOIDCI'S

taYaI QUI of1he c:Dd offiIlc couldptReIIlitIllybe 1IrYcd.by tbl;~ Mo&t CLECa do nol have

"Clap•• swiII;b ortlUlpOtt C1pICty to save......marbt",cftil cutnmeo ia the _
I
I

oftices Wbete dley .-ccol1oomrl In the New Yodt~ ....CLECs have reached at
I

I

lMst SO% \IIiJ.iaatiou of iDstatled swi1dl cllplCity bm they .,.raew&dly~ Iss ta..

two pen:alt (2%) ofswi~bNiDas Uocs. Thall ia~cbIt~ CLECa lire

~~ QISIOIDrn. ioc1ndins lJ1Jc:rIIet SIrviee~who~

~Ic~ tnmc sbal yic1dI recipcoea1~D dDUm. The low IIIaIbt
I
I



share of CLECs toIcd\cr wilh hieh 1'WilCh utiliZllicJD means Ih:JI CLF.C~ win haye 11'1 make
.- ,

SigniJiclIDl additioaal capdi&! mvc5tmc:ms iD fWilthiDi. uansport. met back office sySlems to

5l.IfIport a sufficientJy large cUltom~ bAle tbIt pos:t a competitive llucat to SA-NY in the luu.!

market.

through 35. it is unlikely that cxislin! CLH~will apand Ibm networtcs or new CtBC$ will

build uetworks 10 serve smllll-business cUSlOll18'S and residential customers.

SeedeD 0

Ecoaolllically ud ~.iraIIy.IIA-N'V~1ESIfBded Uak atrertae is eot ••
adequate IIIbSlttD~for Ute coIloa........ed ItratlUlO dmwr.... telepbe.y

..".Iea 10 llIIPIIl b&liDtS1eS aad nsidatial cuto---.

10. £c:ooonaieaUy and~. M-NY's EXWDdaS Link ofJ'eriqdocs nOl C:O!ft:C1

~ problan5 with a callocatioo..bued sh'aIe!Y 10 de]i~cr ]ocal tdcpbony savic:cs 10 amall

busiDessa and~aJ custonHt'S b'tM foUowiaS~~

\1. The~ LiJJk sctYice~awi~ cbaIps fornnspon ftom!he
I

cad oftice -=nia&.. unlnmd1ed loop so either. CI..EC& hub end affiee (where it is coJJocated)

eu.stomer. Mdiag Ibc&1~cost of Ill)' colloc:atim1, 1De a11Dcart:d cost OfbIcko~ systanS,

- the~ acbainillntive aDdo~_ capc;mc:s, I we Gould pmfillbly provide )cal
I

1el'Yict- aiaI Jixtndcd Ur* oaly to~.wbD.....~ .n:vaweI ill e.xccss ofSlOO



aM vittuaJly aU ftSl4cDtialper line;, Thi5 eliminates the ViSt majoriry ofsmlll btKi

find lbal the bu!.iJas me (or the pzovision of1oc:aJ .setV' with Extended~ il j 1ISti6ed only

in iiINa5 with a hiBb Ikn$ily ofhip..1IIIP customen wi . airw.,.,.mle distanee ofits hub

byCLEC,.

14. Bell Atlaatic IWi taritw the En::ndcd l.iII'~Il'YiI':1I for well ewer. year. 1be fKt

l)_ WidJ avenge (diJtam:e.iDSeDSitive) priem omy high-revenue cusmmas could be

profitably IICln'GCl by EJucndcd Ljnk. SoWl baniociRS

cboice in the *11 mubt. WiIh~ed (disrancc-sc:rtive) pricing. • CLEC: will deploy a

&ciliti~ascd atrat:eJw uslr\g Extended Link onlyto~: ustomezs 1oc:ated in cad affiees close

Ibar no carrier 1111 yet to~ die service IIraaBI)' IU&p*patroffcriD;: is DDt e:onomicaUy

vQble,

lS.The EDmdcd Link producr sevaadycoatpratmis. ~1Ie~ ofsavM:e that acue

cmpm¥ide. piaGiq die CLEC. aCQIIlPeIi.1ivc ' nrE..,..,.",." Liak iI.......,;·Uy

Q 10 oiduIr" CLEC$!mb ora physical atmsion. of1ba lacaJ loop tiona dao vriPretin5

ia IWikob site. Ta:h!rietUy. 88 __, si8Dal wiD be COII'~14

.Iit.ely two or~ tiaal. aDd JiDaIJy tile digilalligDll will

nBs PIOCISI could decreue Ibe quality of the Grip.! voile-..PJaI.

~"'1lCd~ iIdcrval aad also \ncreue the '

iaoJalin& the aoucte oftmalaic wbal a _ it ciowu willleq1l1P1
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wlliUmiQ&. and expmsive sectionaliZltion and testins Foe... It is UDI'IUOnablc and UDWUc as

• mauerofpublic; policy to impose the: costs otsuch complcxicy Oft etlStomers who an: reliant on

the CLEe's dialt~brmakmg911 emergettey caJb.

sectioam

ReBa.cc oa ladlitles-bascd CLECI u • Carritnt CurieI'iI Do£ a ..iable optioa
for providi.. 1oeal sentca to eitIIv basia.ets .rnIi_tlal clISt~er'$.

16. Relianc; on &cilitics-b.-l CLBCs • a CaJrilm" Carrier i. not a viable option for

The most mature CLEC. (MFS and TeG) bave been -=quirql by lruercxc;lwn&c canil!n.

{""IXCsj (WOIt4Com IDd ATaT) with intema1 DMds(10111~ _ISP 1Cntic:a) &r

C'lteecdiq the capacity ofcithcr MFS· orTCG's loca'~S~UYtan &XC hu

minimal motivation to .ervc a c:olDlu~tbtg IXC with. Jog! prOduct This is dift"eu:nt &om.
I ;

WboI_a1. S&IeI oCDCCs' lon:~cc naworts that have IIIbIQnIial c:xc.e:a capacity md

competition fOr wbolaalc: sala. Inaead, CKtremc:~,y~Cl..EC local
I

~ whicb ..~ rcsource:e. c:omJll'UMtiDJ; b»Ic~w:bID JOkl Gi'YCll1be

MpCn8C IDd lime requinI! ID buil4 JocIIlII!WOdB, rJIis Will; i die cue fOr the fcxaceIbJc

lJlOItaIDL Sales cbmneI con".... betwecD.1U NllillZld. diYisioas orCLECa lie

aliftU:Wt tolUllaF. for compte:. 9t'hcm • CLeC adds & natf -pn:miaesbuildiDS04 its

fiber DICWOIt, its nail erm JIJmoQ immc=di*'y follOWS with IIDIdaItiDl blil2 thar fit.lr

-6-



.7.

wbolesa1c custcmer ofthe CLEC, &&.u:h as Let

all practic:aJ pUl'J'OSClS eliminates the poIIIibilit)' of n::salc to~as in the building by aoy

:ZOo Two ad=' CLECs tbat solieited LCP.IocaIIMI$td.s(. &1'QCUc:r) a )'W'..

moat rn.sbUC CLOCs only 10 discover that the CLEC'a prime moIintion for of'kring resale: It an.

appealing wholesaleprice was to obtlin LeI', dedicated KCaS busiD.. The CLEeul~Jy

pmducb.

cages, digital loop (;arrier liDe~). I

19. -May 1997.Lalw_'"~ ........-ncu willi.

number of CLE~ lhiI project hH been my respo.ibilityt"We JDly \997. J have

I:OQtactcd virtually evt'I)' CLEC .... have Ic:amed that DDI a,- Ie CLEC li:lbcd
I

t\1ftctioaal wbolesaJc divisiaqs to iUpport po&entW mellen. l1hDuIb some ....oe wholesale

21. Furt:bI:. DO CL!C _ yer 10 Gf&:rwboJtsale

profitlble margircs. 'Ibis ilia bo:anwcr.ec nsaJe ioYOl.,.

have~ -.:iaded their oil'en. Helber bas pcI'foclCd !be IJIf8DS~ C&) support

1hdr OWl! rDil opendou. Barb cillim IiJDUicaDE defects ill pmvfsiaama aDd~

ofunbuDcDed JocaIIeGps. PmbI.aD& assvQaaed wizb unb



-8-

22. IfLCI desites to booomi a reseuer ofClEC ~iccs. it "'1"11 have to in'lcSt in new

lonl-diltmx;c and SA-NY loc:al wholesale di!COunrs ro make.CLEC n::saJc minimally profirable.

,

biUin& and proYisionilll interfaces to the CLEC. Since~cinl~ win lMYC' to dc:vclopcd
I

provision of local telepbony setYica, pmicuJarfy .inc:e moll installaas iD~vcmanual

too15 parccl at wxCling ~U5lWQ\1Il;iGl'Vcd our orepd offic:GS when; the CLEC is coJJoealed. Lel

~ministrllivccxpcaaa than both Ioog.cfistance mel BA-NY local resale. To conduct cue

rualc, LCI must hire addiliunal field. support staff to survey rN! ~ustomer ~ite and to coordinate

Ihc cutovc:r nom BA-NY's DawoB: to the CLl~Cs nerwork. LeI mUSlalso develop new sales

for CICb CLEC with whien LOw a teSale a.trIUpment, I.q cannot like advantage ofuy seale
I

«anomies. The Deed fOr separate backoflice S)'StemS far C8Cb CLBC mQa CLEC reoala

an~ cspecUilIy SBe Ibc; two CLEO with nuiORWii covaag.e (MPS and TOO) WCR
acquiml by [XCi.

23. TIle limitalCDV~ofeven the most mature~ eJi8ti1WeS Ct..EC taaIe lIS

In opIioD to 8eMl moll small bPsiDelces aud IIIjdertti.;J~ In aU CMa, LCI would haw

III__CU!C IDd IIA-NY ..m_iD OWlY_lD~ lIs..-bole. Raoe.....

tile~ofLATA 132.~ ofLCI's laal-ctimncc C\JI&OIDl CIllDOl be racbId 1bmugba.EC

raoale,.

24.. lbe siDlllliaD - leuia; Q.J!C klc:al &dlities cvm wOlle. The lJIIIjorily of



ooa, 1hc volame ofcustomr.:n;

Only the tnoJd casHt.aM!d CLEes bave been ..iruns to d*1ISs with Let the UIaring of

collocalion faCilities IDd swtIdt pritiolhll8- Doubts aboUl &he finaacill vilbwlY ofthe9c

CLEC5 make such~ hiBbl)' riIIty. FurtMr, switda oquipmcnr "cnckn' software and

;

true becM&SIC to inaaaJl e'ValODC c:unome:r on _Joel)~i.1Iqcuphnt iavt:iltlDent i.
,
i

requir.cl to construt a Joca1 nrft'M After that iuwestmeDl , made. clISUlIneR b:lve to be 10k!

offer such • f~ to their C!J$lOmet"'L

i
2S. To the best ofLCI's kMwlcd&c. DOt a siaaJc t-eiliti.......CLEe Us yet

FlCIaIIld AfJidc:n1 yoJDDleDf~ to j_ry theiriD,~ by revenue. when

dcprcciation :and arDCll'tiZatioA of lbeirDr.'tWlxb iI included~ their fill&llC3J staranents. 'Ibis i5

-=cordin;Jy \IOllUD~asal,wdb volwnc alcllllle~

invesancm m!he ac:rwart. Wbile the ae!WOtt is. apbai

bUill a faciliti~CIJ!C outsida its boD: xegiou ( ill a4j1Cllll.....1UCh ..

ComIectic\lt aDd g«hcPer) also-ucA5 tbat only • buy-Gll juslifies theqe capital

-,-



tor Iral!S"3iaion ofdatl.md. voice sipls .&aI:tl the colJ.ocati

SedioaIV

n •..,....udlllle rcq__• bIIiId a .......1rirdiac adwwk IIIaIU

that ftittia&cue. lIN uUkcI1 te UpaH iIIciIj IICtWIJrkJ ad IICW CLECs
are u""" til build ........b to """e"••,II·.Je_i.....d

....ttal tldtllllltn iIllIIe _cad... fallln.
,

27. Thc_aaddmeJ<qDimlIO"'I4.~ thaI

CLE<A..ualibly to ether buikl new nclWOIb or c:xpad ., ODCS 10 st:noe IIDSt anaU-

more IbID pwt.bIlSinrad mn...... sloea1~ 1'be ~hIIa a.cj~al wish the

pun:1aIIe aDd activaUon ofa local SWt'itcb an: las thM twcalylpa'CCftt (20%) orthe total upfi'ont

capital c;lipCIICIiblna l'QIuirc:d to build a J.ogJ uetwOlt. I

capicaJ eom asocialcd wirh (1) the col1onatioa CI&e • elida Of&c:e fionl wbae die CLEC

iDIcndI TOp~ semce; (2) tho dilitalloGp camel" equipm= that IIIlJS[ be installed

at acb c:ud. oftia to convert analog sipala til) a di~ (3) the fib. riDs- ia r.t:I04Pty

d~~pmcmINUWIarIl wiIh OJ& DerriDI mel other

&yIIaDs nquired _ biUUlg. pcvvisionia& taiiug. GcuAMl'ljIf

reeurtiDI c:b.rFs for~ toc:al Joow- 110m tbc prcmixa to Ibc col1oca1ion c:Ip.

aIId 1M eacta ofmy~-waydlJllCC (c.,.., c:olkaliOD ~.
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ofeJld ofJico in New YDrk CitY

Sec:doav

n~_ ....... or.........·aeIW'orb It IIeratI, 8erad
hBllll_or-a dIIIo£e~ local· IMCwod£s..

_ elscwbc:n: in dJe swe C.-. f I abo'-e). Alr.trMtively. C Cs cen .atd do 1cac Tl ul DS.3

f'acjliticl from Ibc lLEC to CCJQQeCIa cUltOmC:r's buiJdiD&~ CLEC·llWitcb. This sct'Yicc

CLIiCftob as dip.1100p~m. A iipfftc:lm qUlntity UN!C aa4 .... Cs

I
requi.-d .... jU&tify~mcmlhly Icue tom oftbe'trmsporl .• rJ!e c.pitaJ for the CPE. _

the onlDiDl~ ofthe CPE. n.e~... u by k abilil)' to pun:hUe

c:ompetidw IocalIlllt'MJl:b will aJm proli&:nde.

17. May LocaIIu:ocss ...T~I\R'as ("1..A: As; indleCOlllllry IIave oaly QQC

ILEC ICCMt tDcm.. IfdUs is me cae, Ioac-ctimacearricn yDeed 1Dpict-up ..~If

u. Tbc OGOuwtics afloc:a1 wiIaiae~ is ill"~tmI~ctift'ereutfiom dae of

Jq~Utrv:e_ Jacal wireIMs IMItWorb for die foIlowiac ,*IDIILTbc~of

r.clIIDp"UtiveI~ * local wi.reJaI aetwoIbov.


